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This appeal by assessee is directed against the order of National Faceless

Appeal Centre (for short ‘NFAC’), Delhi dated 02.08.2021 under section 250 of the
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Income Tax Act, 1961 (for short ‘the Act’) for A.Y. 2019-20. The assessee has

raised the following grounds of appeal:

Ground of appeal Tax effect
relating to each
Ground of appeal
1. On the facts and circumstances of the case | Rs. 6,24,427/-

and in law, the National Faceless Appeal

Centre (NFAC) erred in confirming the
adjustment made in the intimation and
consequently, upholding the disallowance
of Rs. 22,44,527/- pertaining to the
employees' contributions of ESIC and PF
made by the Appellant before the due date
of filing of the return of income. The said
adjustment does not fall within the ambit
of the provisions of Section 143(1) of the
Act. Thus, the disallowance of Rs. 22,
44,527/- as made by the learned. Assistant
Director of the Income Tax, CPC may be
deleted as without jurisdiction and bad in
law.

2. On the facts and circumstances of the case | Rs. 6,24,427/-
and in law, the NFAC failed to appreciate
that the disallowance Rs. 22, 44,527/- is
governed by the ratio laid down by the

Hon'ble Jurisdictional Bombay High Court in
"CIT vs. Ghatge Patil Transports Ltd (2014)
368 ITR 749 (Bombay) and Geekay Security
Services (P.) Ltd. vs. DCIT (2019) 101
taxmann.com 192 (Bombay)". Thus, the
disallowance of Rs. 22, 44,527/ may be
deleted.

3. On the facts and circumstances of the case | Rs. 6,24,427/-
and in law, the NFAC erred in holding that
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the explanations 2 and 5 to Sections 36(1)
(va) and 43B of the Act are retrospective in
nature and applicable to the present
assessment year. Thus, the said observation
may be reversed and the disallowance of
Rs. 22, 44,527/- may be deleted.

4. The Appellant craves leave to add, alter,

rescind or amend any of the above grounds

of appeal.
Total tax effect (see note below)

2. Brief facts of the case are that assessee filed its return of income on 30-10-
2019 u/s 139(1) of the act. Assessee filed income of Rs 1, 04, 22,114/-. Thereafter
assessee’s case was processed u/s 143(1)(a) (ii) vide dated 01-05-2020 and CPC
Bangalore disallowed an amount of Rs 22,44,527/- pertaining to employees’

contribution towards PF and ESIC.

3. Aggrieved by this order assessee preferred an appeal before Ld. CIT(A)
(NFAC, Delhi) NFAC Delhi also confirmed the view taken by CPC Bangalore and
sustained the additions/disallowance made by CPC Bangalore vide its order dated

02-08-2021.

4, Assessee being not satisfied with the order of NFAC, Delhi passed u/s 250,
preferred this appeal before ITAT. Assessee raised total 4 grounds first 3 grounds

are effective, required our adjudication and ground no.4 is general in nature.

5. Ground no.1 pertains to the jurisdiction of CPC Bangalore u/s 143(1). In this
regard we have gone through the provisions of sec 143(1a) (ii) R.W. Column 20(b)
of tax audit report in form no 3CD. In column no 20(b) the tax auditor clearly

reported amount of employees share of PF and ESIC received, due date in respect
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of filing of return u/s 139(1) and the date of actual payment to the concerned
authorities. Nowhere in the tax audit report tax auditor mentioned the due date
of deposit under the relevant statutes, he simply mentioned the actual date of
payment vis-a-vis the due date of filing of return u/s. 139(1) of the Income Tax

Act.

6. In view of above facts the applicability of section 143(1)(a)(ii) can’t be
challenged as the statute authorise the CPC Bangalore to make adjustment of an
incorrect claim if such incorrect claim is apparent from any information in the
return. In the result Ground no.1 raised by assessee is dismissed. Although
assessee has an option to substantiate its claim by filing accurate information
before the concerned AO wherein he may prove the actual due date of payment

in relevant statutes vis-a vis actual date of payment.

7. In Ground no. 2 assessee relied upon the decision of Honorable
Jurisdictional High Court in the case of CIT vs Ghatge Patil Transports Ltd (2014)
368 ITR 749 and Geekay Securities Services Pvt. Ltd. vs DCIT 2019 101
Taxxmann.com 192 and challenged this disallowance. Till now this issue was being
decided in assessee’s favor inter-alia by relying upon the decisions of jurisdictional
high court and other high courts. However, the positions on this issue had been
decided by the Honourable Supreme Court in favour of revenue in its recent
decision in bunch of appeals titled as Checkmate Services Pvt Ltd Vs CIT (civil
appeal no 2833 of 2016 dated 12-10-2022. In this decision the honourable court
taking note of legislative intent and history, finally decided in favour of revenue
and put to rest the controversy and different views taken by various honourable

High courts.
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8. The Hon’ble Supreme Court held there is a clear distinction between
employer contribution and employee’s share. The employee’s share retains its
character as an income by virtue of sec. 2(24)(x) if not deposited before the due
date as prescribed under the relevant statute, whereas the employer share of
contribution can be deposited before due date of filing of return as defined in sec
139(1). It is further clarified that the payment of employers shares even if
deposited after the due date as prescribed in sec 139(1) the same will be available
for deduction in next year but as far as employee’s share is concerned it is treated
to be lapsed until unless paid before the due date as prescribed under the

relevant statutes.

9. Respectfully following the recent decision of honourable Supreme Court in
bunch of appeal titled as Checkmate Services Pvt. Ltd. Vs CIT (civil appeal no. 2833
of 2016 dated 12-10-2022 and considering our findings and adjudication in
preceding paragraph the impugned disallowance stands confirmed. In the result

Ground no. 2 raised by the assessee is dismissed.

10. Through Ground no. 3 assessee challenged the retrospectivity of sec. 43B
and sec. 36(1) (va). This issue had also been considered by the honourable
Supreme Court in the matter of Checkmate Services Pvt. Ltd. (supra) wherein this
issue has been categorically discussed and decided and the same is against the
assessee’s contention and in favor of revenue. In view of this decision of
honorable supreme court we are of the considered opinion that this decision of
honourable supreme court would relate back to the date of consequential

amendment brought in by the legislation in respective provision of the act and it
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was to be presumed that the legal position was always like that in terms of this

Ground no.3 raised by the assessee is dismissed.
11. Inthe result appeal filed by the assessee is dismissed

Order pronounced in the open court on 26" day of December, 2022.
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